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Federal Acquisition Regulation 9.404 

charging a criminal offense is given the 
same effect as an indictment. 

Legal proceedings means any civil ju-
dicial proceeding to which the Govern-
ment is a party or any criminal pro-
ceeding. The term includes appeals 
from such proceedings. 

Nonprocurement Common Rule means 
the procedures used by Federal Execu-
tive Agencies to suspend, debar, or ex-
clude individuals or entities from par-
ticipation in nonprocurement trans-
actions under Executive Order 12549. 
Examples of nonprocurement trans-
actions are grants, cooperative agree-
ments, scholarships, fellowships, con-
tracts of assistance, loans, loan guar-
antees, subsidies, insurance, payments 
for specified use, and donation agree-
ments. 

Suspending official means (1) an agen-
cy head or (2) a designee authorized by 
the agency head to impose suspension. 

Unfair trade practices means the com-
mission of any of the following acts by 
a contractor: 

(1) A violation of section 337 of the 
Tariff Act of 1930 (19 U.S.C. 1337) as de-
termined by the International Trade 
Commission. 

(2) A violation, as determined by the 
Secretary of Commerce, of any agree-
ment of the group known as the ‘‘Co-
ordination Committee’’ for purposes of 
the Export Administration Act of 1979 
(50 U.S.C. App. 2401, et seq.) or any simi-
lar bilateral or multilateral export 
control agreement. 

(3) A knowingly false statement re-
garding a material element of a certifi-
cation concerning the foreign content 
of an item of supply, as determined by 
the Secretary of the Department or the 
head of the agency to which such cer-
tificate was furnished. 

[48 FR 42142, Sept. 19, 1983, as amended at 54 
FR 19814, May 8, 1989; 56 FR 15149, Apr. 15, 
1991; 59 FR 11372, Mar. 10, 1994; 60 FR 33065, 
June 26, 1995; 66 FR 2128, Jan. 10, 2001]

9.404 List of Parties Excluded from 
Federal Procurement and Non-
procurement Programs. 

(a) The General Services Administra-
tion (GSA)— 

(1) Compiles and maintains a current 
list of all parties debarred, suspended, 
proposed for debarment, or declared in-

eligible by agencies or by the General 
Accounting Office; 

(2) Periodically revises and distrib-
utes the list and issues supplements, if 
necessary, to all agencies and the Gen-
eral Accounting Office; and 

(3) Includes in the list the name and 
telephone number of the official re-
sponsible for its maintenance and dis-
tribution. 

(b) The List of Parties Excluded from 
Federal Procurement and Nonprocure-
ment Programs includes the— 

(1) Names and addresses of all con-
tractors debarred, suspended, proposed 
for debarment, or declared ineligible, 
in alphabetical order, with cross-ref-
erences when more than one name is 
involved in a single action; 

(2) Name of the agency or other au-
thority taking the action; 

(3) Cause for the action (see 9.406–2 
and 9.407–2 for causes authorized under 
this subpart) or other statutory or reg-
ulatory authority; 

(4) Effect of the action; 
(5) Termination date for each listing; 
(6) DUNS No.; and 
(7) Name and telephone number of 

the point of contact for the action. 
(c) Each agency must— 
(1) Provide GSA with the information 

required by paragraph (b) of this sec-
tion within 5 working days after the 
action becomes effective; 

(2) Notify GSA within 5 working days 
after modifying or rescinding an ac-
tion; 

(3) Notify GSA of the names and ad-
dresses of agency organizations that 
are to receive the list and the number 
of copies to be furnished to each; 

(4) In accordance with internal reten-
tion procedures, maintain records re-
lating to each debarment, suspension, 
or proposed debarment taken by the 
agency; 

(5) Establish procedures to provide 
for the effective use of the List of Par-
ties Excluded from Federal Procure-
ment and Nonprocurement Programs, 
including internal distribution thereof, 
to ensure that the agency does not so-
licit offers from, award contracts to, or 
consent to subcontracts with contrac-
tors on the List of Parties Excluded 
from Federal Procurement and Non-
procurement Programs, except as oth-
erwise provided in this subpart; and 
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(6) Direct inquiries concerning listed 
contractors to the agency or other au-
thority that took the action. 

(d) The List of Parties Excluded from 
Federal Procurement and Nonprocure-
ment Programs is available as follows: 

(1) The printed version is published 
monthly. Copies may be obtained by 
purchasing a yearly subscription. 

(i) Federal agencies may subscribe 
through their organization’s printing 
and distribution office. 

(ii) The public may subscribe by writ-
ing the Superintendent of Documents, 
U.S. Government Printing Office, 
Washington, DC 20402, or by calling the 
Government Printing Office Inquiry 
and Order Desk at (202) 512–1800. 

(2) The electronic version is updated 
daily and is available via— 

(i) The internet at http://
epls.arnet.gov; or 

(ii) Electronic bulletin board. Dial 
(202) 219–0132. The settings are N–8–1–F. 

(e) For general questions about en-
tries on the List of Parties Excluded 
from Federal Procurement and Non-
procurement Programs or additional 
information on accessing the elec-
tronic bulletin board, call GSA at (202) 
501–4873 or 501–4740. 

[65 FR 16286, Mar. 27, 2000

9.405 Effect of listing. 
(a) Contractors debarred, suspended, 

or proposed for debarment are excluded 
from receiving contracts, and agencies 
shall not solicit offers from, award con-
tracts to, or consent to subcontracts 
with these contractors, unless the 
agency head or a designee determines 
that there is a compelling reason for 
such action (see 9.405–2, 9.406–1(c), 9.407–
1(d), and 23.50(e)). Contractors 
debarred, suspended or proposed for de-
barment are also excluded from con-
ducting business with the Government 
as agents or representatives of other 
contractors. 

(b) Contractors included on the List 
of Parties Excluded from Federal Pro-
curement and Nonprocurement Pro-
grams as having been declared ineli-
gible on the basis of statutory or other 
regulatory procedures are excluded 
from receiving contracts, and if appli-
cable, subcontracts, under the condi-
tions and for the period set forth in the 
statute or regulation. Agencies shall 

not solicit offers from, award contracts 
to, or consent to subcontracts with 
these contractors under those condi-
tions and for that period. 

(c) Contractors debarred, suspended, 
or proposed for debarment are excluded 
from acting as individual sureties (see 
part 28). 

(d)(1) After the opening of bids or re-
ceipt of proposals, the contracting offi-
cer shall review the List of Parties Ex-
cluded from Federal Procurement and 
Nonprocurement Programs. 

(2) Bids received from any listed con-
tractor in response to an invitation for 
bids shall be entered on the abstract of 
bids, and rejected unless the agency 
head or a designee determines in writ-
ing that there is a compelling reason to 
consider the bid. 

(3) Proposals, quotations, or offers re-
ceived from any listed contractor shall 
not be evaluated for award or included 
in the competitive range, nor shall dis-
cussions be conducted with a listed of-
feror during a period of ineligibility, 
unless the agency head or a designee 
determines, in writing, that there is a 
compelling reason to do so. If the pe-
riod of ineligibility expires or is termi-
nated prior to award, the contracting 
officer may, but is not required to, con-
sider such proposals, quotations, or of-
fers. 

(4) Immediately prior to award, the 
contracting officer shall again review 
the List of Parties Excluded from Fed-
eral Procurement and Nonprocurement 
Programs to ensure that no award is 
made to a listed contractor. 

[48 FR 42142, Sept. 19, 1983, as amended at 52 
FR 9038, Mar. 20, 1987; 54 FR 19814, May 8, 
1989; 54 FR 48982, Nov. 28, 1989; 55 FR 21707, 
May 25, 1990; 56 FR 29127, June 25, 1991; 59 FR 
67033, Dec. 28, 1994; 60 FR 33065, June 26, 1995; 
65 FR 16286, Mar. 27, 2000]

9.405–1 Continuation of current con-
tracts. 

(a) Notwithstanding the debarment, 
suspension, or proposed debarment of a 
contractor, agencies may continue con-
tracts or subcontracts in existence at 
the time the contractor was debarred, 
suspended, or proposed for debarment 
unless the agency head or a designee 
directs otherwise. A decision as to the 
type of termination action, if any, to 
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